their respective positions, I conclude that the respondent has the better part
of the argument.  While it is true that the petitioner has established that the
jack was missing from the locomotive and that the sanding lever was inopera-
tive when the inspector first viewed the parked locomotive, I cannot conclude
from the facts presented in this case that the petitioner has established that
the locomotive in question was being operated or was about to be operated
before the inspector arrived on the scene.  As a matter of fact, the inspector
himself conceded that the locomotive operator could wait until the mine cars
were loaded before conducting his inspection and moving the loco-motive.  In
this case, I simply cannot conclude that petitioner has established through
any credible testimony or evidence that the mine cars were loaded and waiting
to be pulled away by the locomotive at the time the inspector walked past the
parked locomotive.

I believe that the locomotive operator in this case should have been
given a reasonable opportunity to inspect his locomotive, and absent any evi-
dence that he is required to conduct such an inspection at the _st_art_ of the
shift, the fact that the inspector observed the conditions 2 hours into a pro-
duction shift is not critical in my view.  I reject the notion that a loco-
motive operator has to inspect a parked locomotive as soon as he arrives on
the shift to insure that some unauthorized person driving it away has access
to a jack and a workable sanding device.  If MSHA believes that this is a
problem, then I suggest it consider amending the safeguard notices issued at
this mine to make it absolutely clear that locomotive operators are required
to inspect their equipment at the start of any shift, rather than waiting
until such time as all of the mine cars are loaded and ready for haulage out
of the mine.

I note that the criteria for self-propelled personnel carriers found in
section 75.l403-6(b)(l) and (3), specifically require a suitable lifting jack
and bar as well as well-maintained sanding devices.  Although the April 26,
1974, safeguard notice was specifically directed to self-propelled mantrlp
cars, it also included all haulage equipment equipped with sanding devices,
and I assume that this also covers locomotives, but the record is not clear
on this point.  It would seem to me that MSHA should promulgate similar
criteria for locomotives used underground.  Since operational sanding devices
and lifting jacks appear to be desirable items common to all locomotives, it
seems more logical to me to promulgate specific criteria covering this situa-
tion rather than to rely on safeguard notices which quite frankly leave much
to the imagination and intermingle mantrip vehicles with locomotives used to
pull loaded mine cars.

ORDER

In view of the foregoing findings and conclusions, IT IS ORDERED that the
two citations issued in this case be VACATED.

Koutras
Administrative Law Judge
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